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IN THE UTAH COURT OF APPEALS 
RENNLY J. CHARLESWORTH, 
Plaintiff/Ape11 ant, 
vs. 
LARRY PERKINS, 
Defendant/Appel1ee. 
Case No. 920116-CA 
Argument Priority 
Classification Number 16 
BRIEF OF APPELLANT 
JURISDICTION AND NATURE OF PROCEEDINGS 
This is an Appeal of a final Order of the trial Court granting 
Defendant's Motion to Dismiss. This Court has jurisdiction pursuant to 
Section 76-2a-(2)(j), Utah Code Annotated (1953 as amended). 
STATEMENT OF ISSUES ON APPEAL 
POINT I 
DID THE TRIAL COURT ERR WHEN IT GRANTED DEFENDANT'S 
MOTION TO DISMISS WHEN A DISPUTE OF FACT EXISTED? 
STANDARD OF REVIEW 
The Standard of Review regarding the issues raised herein is that 
the Appellate Court does not defer to the decision of the trial Court 
but views the facts in the light most favorable to the party opposing 
the Summary Judgment motion and grants Summary Judgment only if the 
moving party is entitled to judgment as a matter of law. First American 
Commerce v. Washington Mutual Savings, 66 U.A.R. (1987) 
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CONSTITUTIONAL AND STATUTORY PROVISIONS 
The Constitutional and Statutory Provisions which are applicable to 
this Appeal are: 
A. Rule 12(b) Utah Rules of Civil Procedure which provides in 
relevant part that: "If, on a motion asserting the defense numbered (6) 
to dismiss for failure of the pleading to state a claim upon which 
relief can be granted, matters outside the pleadings are presented to 
and not excluded by the Court, the motion shall be treated as one for 
Summary Judgment and disposed of as provided in Rule 56, and all parties 
shall be given reasonable opportunity to present all material made 
pertinent to such a motion by Rule 56". 
B. Rule 56(c), Utah Rules of Civil Procedure which provides in 
relevant part as follows: "The judgment sought shall be rendered 
forthwith if the pleadings, depositions, answers to interrogatories, and 
admissions on file, together with the affidavits, if any, show genuine 
issue as to any material fact and that the moving party is entitled to 
judgment as a mater of law". 
STATEMENT OF THE CASE 
Plaintiff filed a suit against Defendant alleging that the 
Defendant had alienated the affections of Plaintiff's wife. Defendant 
filed a Motion to Dismiss alleging that the marriage was beyond repair 
at the time of the acts complained of. In support of the Defendant's 
Motion to Dismiss, the Defendant submitted an Affidavit from the 
Defendant as well as from the Plaintiff's wife indicating the marriage 
was destroyed prior to any conduct by the Defendant, In response to 
said Motion the Plaintiff filed an Affidavit indicating that there was 
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love and affection and a strong marriage existing prior to the action of 
the Defendant, which Affidavit created issues of material fact. The 
Defendant then filed a Motion to Submit for Decision wherein it was 
indicated that the Plaintiff had not opposed the Motion to Dismiss. 
Such representation was false. The trial Court then, for reasons 
unknown to Plaintiff, granted the Motion to Dismiss. This Appeal 
ensued. 
STATEMENT OF MATERIAL FACTS 
1. On or about June 24, 1991 the Appellant filed a Complaint 
alleging a cause of action for alienation of affection, and also filed 
an Application for a Temporary Restraining Order to restrain the 
Defendant from having any contact with the Plaintiff's wife outside 
normal work activities. (R.3). 
2. The Plaintiff's Motion for Temporary Restraining Order and 
Preliminary Injunction came for hearing before the Honorable Homer 
Wilkinson on July 1, 1991. The Court granted the Motion subject to the 
condition that the Order would have no force and affect during any 
period of time wherein a divorce action was pending between Plaintiff 
Rennly Charlesworth and his wife. (R.77). 
3. On or about June 27, 1991, the Defendant/Respondent filed a 
Motion to Dismiss, which Motion was not received by the Court until July 
10, 1991 (R.17), with supporting Affidavits alleging that the affection 
existing between Plaintiff and his wife was terminated prior to the 
wife's involvement with Defendant. (R.17-18). 
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4. On July 8, 1991 the Plaintiff filed an Affidavit in Opposition 
to Motion to Dismiss alleging that the affection existing between the 
husband and wife continued as late as May of 1991. The Affidavit of the 
Plaintiff essentially controverted the Affidavits submitted by the 
Defendant thereby leaving an issue of material fact in dispute. (R.16). 
5. On or about July 29, 1991 the Defendant submitted a Notice to 
Submit on the Defendant's Motion to Dismiss wherein it was stated that 
"The Plaintiff has filed nothing in opposition to Defendant's Motion to 
Dismiss, . . .,f. On July 31, 1991 the Plaintiff filed a Supplemental 
Copy of the original Affidavit which was already on file with the Court, 
which representation was false. (R.73, 91). 
6. On or about September 23, 1991 the Honorable Scott Daniels 
issued a Minute Entry granting the Defendant's Motion to Dismiss, 
however the actual Order was not signed until November 4, 1991. (R.95-
96) . 
7. The allegations of the Plaintiff were essentially that the 
Defendant intentionally destroyed the Plaintiff's marriage. (R.2, 3, 
81, 82, 83). 
8. The Defendant alleged that the marriage was destroyed prior to 
a conduct by the Defendant. (R.17, 23). 
9. The Plaintiff submitted an Affidavit indicating that a state 
of love existed between the Plaintiff and his wife at least until as 
late as May 1991. (R.16, 86). 
10. The husband in his Affidavit maintained that the marriage was 
strong until the Defendant began his "relentless pursuit" of the 
Plaintiff's wife. (R.16). 
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SUMMARY OF ARGUMENT 
An issue of fact remained unresolved at the time the Court 
dismissed the Plaintiff's Complaint. It is error for a trial Court to 
grant what is essentially a Motion for Summary Judgment if there are 
material facts in dispute. 
ARGUMENT 
POINT I 
DID THE TRIAL COURT ERR WHEN IT GRANTED DEFENDANT'S 
MOTION TO DISMISS WHEN A DISPUTE OF FACT EXISTED? 
Rule 12(b)(6), Utah Rules of Civil Procedure provides that when 
matters out side the pleadings are presented to and not excluded by the 
Court, the motion shall be treated as one for Summary Judgment. 
Therefore the trial Court's granting of the Motion to Dismiss was in 
essence a granting of a Motion for Summary Judgment. 
Rule 56(c) of the Utah Rules of Civil Procedure provides that 
Summary Judgment shall be granted forthwith if there are no disputed 
facts and the moving party is entitled to Judgment as a matter of law. 
The Affidavits on file herein, both in support of and in opposition 
to Defendant's Motion to Dismiss, set forth a scenario where the wife, 
on behalf of her boyfriend, submits an Affidavit indicating that the 
marriage was destroyed prior to the time of her involvement with the 
boyfriend. The boyfriend submits an Affidavit confirming the wife's 
position that the marriage was destroyed prior to the conduct by the 
boyfriend. 
In response to the above motions the Plaintiff submitted an 
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Affidavit indicating that his wife told him that she loved him and that 
she wanted a new child. Furthermore, the wife continued to have sexual 
relations with the Plaintiff as late as May of 1991. The Plaintiff went 
on and stated that his marriage was strong until the Defendant began 
pursuing Plaintiff's wife. 
Essentially what was presented to the trial Court was a factual 
dispute. The wife and her boyfriend were claiming that the marriage was 
already destroyed. The husband was claiming that the marriage was not 
destroyed. Such a factual dispute requires that the Motion to 
Dismiss/Motion for Summary Judgment be denied. 
In the case of the case of Nelson v. Jacobsen, 669 P.2d 1207 (Ut 
1983) at 1218, the Utah Supreme Court set forth the elements of a cause 
of action for alienation of affections. In summary, those elements are 
as follows: 
1. That the couple was happily married and that a genuine love 
and affection existed between them; 
2. That the love and affection was alienated and destroyed; 
3. That the wrongful and malicious acts of Defendant produced and 
brought about the alienation . . .". 
The Court also made a point of stating that the Defendant's conduct 
need not be the sole cause so long as it is the controlling or effective 
cause of the alienation. 
The pleadings on file when viewed in the light most favorable to 
the Plaintiff show that the Defendant engaged in such conduct as writing 
love letters and love notes to Plaintiff's wife. Furthermore the 
Defendant kissed and fondled the Plaintiff's wife and attempted to 
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seduce her. 
"When reviewing the grant of a Motion for Summary Judgment, the 
facts are to be liberally construed in favor of the parties opposing the 
motion, and the parties are to be given the benefit of all inferences 
which might reasonably be drawn from the evidence." Durham v. Margetts, 
571 P. 2d 1332, 1334 (Utah 1977). Summary Judgment is proper only when 
the Defendants are entitled to it as a matter of law on the undisputed 
facts. Barlow Society v. Commercial Security Bank, 723 P.2d 398 (Utah 
1986). 
CONCLUSION 
It is clear from the record that a factual dispute existed between 
the versions set forth by the Defendant and the Plaintiff. It is 
improper and error for a trial Judge to grant Summary Judgment (Motion 
to Dismiss) when there is a dispute regarding the facts. 
WHEREFORE, Appellant prays for the following relief: 
1. For an Order ruling the trial Court erred when it granted the 
Motion to Dismiss/Motion for Summary Judgment. 
2. For an Order remanding this matter back to the trial Court for 
such further proceedings as are proper under the circumstances. 
3. For such other and further relief as is just and proper. 
DATED this *T day of June, 1992. 
(b=^ 
ROBERT BREEZE 
Attorney for Appellant 
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CERTIFICATE OF SERVICE 
I certify I mailed 4 copies of the foregoing to: 
David A. McPhie 
Attorney at Law 
2105 East Murray-Holladay Road 
Salt Lake City, Utah 84117 
< / 
on this / day of June, 1992 
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IN THE UTAH COURT OF APPEALS 
ooOoo 
Rennly J. Charlesworth, 
Plaintiff and Appellant, 
v. 
Larry Perkins, 
Defendant and Appellee. 
FILED 
JUL 2 71992 
^c/ 'aryT Noonan 
Oork :\ me Court 
<*~.;i Court OTA 
ORDER 
Case No. 920116-CA 
This matter is before the court upon appellant7s motion to 
preclude appellee from participating in oral argument, filed 
July 9, 1992. Appellee's response to the motion was filed July 
15, 1992. Appellant's reply to appellee's response was filed 
July 22, 1992. 
Now therefore, IT IS HEREBY ORDERED that appellant's 
motion is deferred pending plenary consideration by the panel 
to whom this case is submitted for disposition. 
Dated this ,/A^ day of JuiyT~1992. 
BY THE COURT: 
'&$??> ^ 
M. Billings, J 
CERTIFICATE OF MAILING 
I hereby certify that on the 27th day of July, 1992, a true and 
correct copy of the foregoing ORDER was deposited in the United 
States mail to the parties listed below: 
Robert Breeze 
Attorney at Law 
211 East 300 South, #215 
Salt Lake City, UT 84111 
David A, McPhie 
Attorney at Law 
2105 East Murray-Holladay Road 
Salt Lake City, UT 84117 
Dated this 27th day of July, 1992. 
By v A / ^ j ^ # / ; 
Deputy
 /€lerk 
ROBERT B. BREEZE, No. 4278 
Attorney for Plaintiff 
211 East Third South, Suite 215 
Salt Lake City, Utah 84111 
801-322-2138 
JUL ft \ is rn j i 
1 ,1
 ^ '
 7
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IN THE THIRD DISTRICT COURT FOR SALT LAKE COUNTY, 
STATE OF UTAH 
RENNLY CHARLESWORTH, ) 
Plaintiff, ) 
vs. ) 
LARRY PERKINS, ) 
Def endant. ) 
AFFIDAVIT IN OPPOSITION TO 
MOTION TO DISMISS 
Case No. 910904056 
Honorable V ^ 0 ^ ^ ^ 
State of Utah 
County of Salt Lake 
) 
ss 
) 
Rennly Charlesworth being first duly sworn upon 
his oath deposes and says: 
1. I am plaintiff herein; 
2. As late as May of 1991 my wife Jill Chalresworth 
told me that she loved me and she further indicated 
that she wanted a new child. 
3. I had sexual relations with my wife until 
late May of 1991. 
4. My marriage was strong until Larry Perkins 
began his relentless pursuit of my wife. 
5. Love and affection existed between my wife 
and myself until at least late /Hay 199L. 
Rennly/yharlesworth 
Subscribed and sworiv to bWrore^me^TshiS/ 
day of July, 1991 
Residing at: 
My comm. expires: 
'NOTARY PUBLIC 
NOTARY PUBLIC 
8U8AN R. CHRI8TBN 
160 6. 300 So. 
S.L.C..UT 84111 
COMMISSION EXPii 
FEB. 2,1995 
TA 
DAVID A. McPhie (2216) 
Attorney for Defendant 
3450 South Highland Drive, Suite 301 
Salt Lake City, Utah 84106 
(801) 278-3700 
IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR 
SALT LAKE COUNTY, STATE OF UTAH 
ooOoo 
RENNLY CHARLESWORTH, : 
: AFFIDAVIT OF LARRY PERKINS 
Plaintiff, : 
vs. : 
LARRY PERKINS, : Civil No. 910904056 
Defendant. : Judge Scott Daniels 
ooOoo 
COMES NOW Larry Perkins and being first duly sworn and upon 
oath deposes and states that: 
1. I am the Larry Perkins who is the defendant in the 
above captioned matter. 
2. I have read the Plaintiff's application for a 
Temporary Restraining Order, dated the 24th day of June, 1991. 
3. I am not trying to seduce the plaintiff's wife, Jill 
Charlesworth. 
4. I have observed from the things Jill Charlesworth 
has said and done that any feelins of love and affection for her 
husband she once had, no longer exist. I have been told by Jill 
Charlesworth and others that the marital relationship between the 
plaintiff and his wife, Jill Charlesworth, is so damaged already 
and their marriage was in so much trouble prior to my meeting her 
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that it would be impossible for me to do anything which would cause 
irreparable damage to the relationship between the plaintiff and 
his wife. 
5. Mrs. Charlesworth has told me it is her intention to 
obtain a divorce from Mr. Charlesworth at the earliest possible 
date. 
6. Evidence that the Charlesworth marriage is in 
trouble may be found in copies of Mr. Charlesworth's and Mrs. 
Charlesworth's recently filed spouse abuse affidavits, Complaints 
and Orders, which are attached to this affidavit as exhibit "A". 
7. This is the end of my affidavit. 
DATED this J~ I day of •J^f 1991. 
STATE OF UTAH 
COUNTY OF SALT LAKE ) 
, SUBSCRIBED AND 
My Commission Expires1 
1 -z^fl 
Larry Perkins ) 
:ss 
e me this c*l day of 
'ARY PUBLIC, in and for 
alt Lake County, Utah 
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IN THE THIRD DISTRICT COURT FOR SALT LAKE COUNTY 
STATE OF UTAH 
Rennly Charlesworth, Plaintiff 
vs. 
Larry Perkins, Defendant Case No. 910904056 
AFFIDAVIT 
of 
JILL MONTGOMERY CHARLESWORTH 
I am Jill M. Charlesworth who is married to Rennly Charlesworth, 
the Plaintiff in this case. 
I have read the Complaint which my husband has filed for 
Alienation of Affection and his Motion for a Temporary 
Restraining Order/Preliminary Injunction. 
I know Larry Perkins, the Defendant in this case, as a co-worker 
at my place of employment and as a friend. 
Mr. Charlesworth and I have been married since July 12, 1985 and 
have had difficulty in our marriage over a number of issues 
including but not limited to the following: 
1. His infidelity. 
2. His long standing emotional abuse of me. 
3. His leaving my son and me alone at his convenience. 
During our marriage we have resolved some of our differences, we 
have learned to tolerate others, but some have become 
intolerable. Our inability to work out these sharp differences 
over the years has led to a loss of love and affection between 
us. 
The domestic problems between my husband and me recently errupted 
in domestic violence. A copy of my Spouse Abuse Complaint and 
Order are attached to this Affidavit as Exhibit A. 
I have considered divorcing my husband and have weighed the 
merits of doing so since the last part of 1987. 
I have actually been talking to my husband about getting a 
divorce since 1988. 
It is my intention to file for a divorce immediately. I have 
contacted attorney Helen Christian and expect that she will be 
representing me in that divorce. Although I have not been 
served, it is my understanding that my husband may have already 
filed for divorce from me. 
I do know and like Larry Perkins but my interest in him, if any, 
has nothing to do with the deterioration of my marriage. 
I am an emancipated adult with all the same civil rights as 
either of the parties in this lawsuit. If I choose to see Mr. 
Perkins or anyone else during or after work I will, regardless of 
any order the Court may make regarding the parties to this 
lawsuit. 
Signed this 26th day of June, 1991. 
Montgomery Gharlesworth >me] 
State of Utah ) 
) 
County of Salt Lake ) 
ss 
NOTARY PUBLIC 
CommMon Expires 
May 22.1994 
STACY OMJNO 
1098 Eat 2100 South 
Salt Uka City, Utah 84<06 
I x r i J l UUiy kWUlll uj jun j oath, JILL MONTGOMERY CHARLESWORTH, being" 
deposes and says that the items set forth in this Affidavit are 
true and correct of her own information and knowledge. 
Subscribed 
1991. 
and sworn to before me this QV day of YMLL 
Notary Public 
Residing 4n Salt Lake County 
